STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
SEM NOLE COUNTY SCHOOL BOARD
Petitioner,
VS. Case No. 07-1138

DOUGLAS PORTER,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this
case on May 7, 2007, in Sanford, Florida, before Jeff B.
Clark, a dul y-designated Adm nistrative Law Judge of the
D vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Ned Julian, Jr., Esquire
Sem nol e County School Board
400 East Lake Mary Boul evard
Sanford, Florida 32773-7127

For Respondent: Panela Hubbell Cazares, Esquire
Chanbl ee, Johnson & Haynes, P. A
510 Vonderburg Drive, Suite 200
Brandon, Florida 33511

STATEMENT OF THE | SSUE

Whet her Respondent, Douglas Porter, should be term nated
for his third absence without | eave in violation of the

Col | ective Bargai ni ng Agreenent between Petitioner, Sem nole



County School Board, and the non-instructional personnel of
Sem nol e County.

PRELI M NARY STATEMENT

On or about February 6, 2007, Respondent received a letter
fromBill Vogel, Superintendent of Sem nole County Public
School s, advising himthat he, as Superintendent of Sem nole
County Public Schools, would be recomending to the School Board
that it term nate Respondent's enpl oynment based on Respondent's
third occurrence of being absent fromduty w thout approved
| eave, violation of work rules, and insubordination. By letter
dated February 22, 2007, Respondent, through his attorneys,
requested an adm nistrative hearing.

On March 9, 2007, Petitioner forwarded a Petition For
Term nation to the Division of Adm nistrative Hearings and
served sanme on Respondent's attorneys. The Petition for
Term nation, charges that "respondent be term nated for just
cause do [sic] to third absence w thout approved | eave pursuant
to Article VII, Sections 5, 11, and 15 of the Oficial Agreenent
Bet ween Non- I nstructional Personnel of the Sem nole County Board
of Public Instruction Association, Inc. [NIPSCO, and The Schoo
Board of Semi nole County Florida, Sanford, Florida [ SCSB]"
("Col l ective Bargaining Agreenent").

On March 12, 2007, an Initial Oder was sent to both

parties. Based on the parties' joint response, the case was



schedul ed for final hearing on May 7 and 8, 2007, in Sanford,
Fl ori da.

The final hearing was conducted on May 7, 2007. Petitioner
presented four w tnesses: Douglas Porter, Denis Quagli ani
David Steindl and John Reichert. Petitioner's Conposite
Exhibit 1, a | oose-leaf notebook containing numerous docunents,
was received into evidence.

Respondent testified in his own behalf and presented the
testinony of Craig Hope. Respondent's Exhibits 44 and 50 were
received into evidence.

I n addi ti on, Respondent and Petitioner offered Joint
Exhibits 2 through 15 and 22, which were received into evidence
and mar ked accordi ngly.

The agreenent of the parties to submt their proposed
reconmended orders within 30 days of the transcript being filed
was ratified. The Transcript was filed on June 7, 2007.
Motions were filed and granted for an extension of tinme to file
proposed recommended orders to August 1, 2007. Both parties

timely filed Proposed Recommended Orders.

FI NDI NGS OF FACT

Based on the oral and docunentary evidence presented at the
final hearing in this nmatter and the joint stipulation submtted

April 24, 2007, the follow ng Findings of Facts are made:



1. Respondent, Douglas Porter, is, and has been, enployed
by the School Board of Sem nole County since July 13, 1993.

2. Paul Hagerty and WIIiam Vogel have been
Superintendents of Public Schools for the School District of
Sem nol e County, Florida, for all tinmes material to the
occurrences relevant to this case.

3. Pursuant to Section 4, Article I X, Florida
Constitution, and Sections 1001.30, 1001.31, 1001.32, 1001. 33,
1001.41, and 1001.42, Florida Statutes (2006), the School Board
of Sem nole County, Florida, is the governing board of the
School District of Sem nole County, Florida.

4. The relationship of the parties is controlled by
Florida Statutes, the Collective Bargai ni ng Agreenent, and
School Board policies.

5. Respondent is an enployee of Petitioner's G ounds
Mai nt enance Departnent, 100 Division ("maintenance departnent”).
He began his enploynment in that division at the entry | evel
position of G ounds Laborer | and worked his way up to Grounds
Laborer 11, prior to becomng a nechanic crew | eader. As a
mechani ¢ crew | eader, Respondent supervised three enpl oyees on
his crew and interacted with principals and assistant principals
to determ ne the | andscapi ng needs of various schools.
Respondent held the position of nechanic crew | eader for

approximately two years.



6. Respondent has been enpl oyed by Petitioner for nore
than three years and is a "regular” enployee and subject to the
Col | ective Bargai ni ng Agreenent, copies of which he receives
annual | y.

7. Article VI, Section 15, of the Collective Bargaini ng
Agreement, provides, in pertinent part:

Enmpl oyees shall report absences and the
reason for such absences prior to the start
of their duty day in accordance with
practices established at each cost center.
An enpl oyee who has been determ ned to have
been AWOL shall be subject to the foll ow ng
progressive discipline procedures:

1st O fense - Witten repri mand and one day

suspension w t hout pay.
2nd O fense - Five day suspension w thout

pay.

3rd O fense - Recommended for termnation
Each day that an enpl oyee is AWDL shall be
consi dered a separate of fense. However, any
docunentation of offenses in this section
shall be maintained in the enpl oyee's
personnel file.

8. Article VIl, Section 15, has consistently been
construed to apply to an enpl oyee's absence fromhis or her
assigned duties for any portion of the day, as well as the
entire day.

9. An enployee who is absent fromhis or her assigned work

duties without the perm ssion of the enpl oyee's supervisor is

consi dered to be absent w thout | eave.



10. The Coll ective Bargai ning Agreenment requires that an
enpl oyee call in before the start of the work day if he or she
is going to be absent; historically, naintenance departnent
enpl oyees are given a 15-mnute grace period after the start of
the work day to call in. Although not reduced to a witten
directive, this practice is well-known wi thin the maintenance
depart nent.

11. An enpl oyee in the mai ntenance departnment who calls in
sick, is reported to the payroll clerk who checks the enpl oyee's
ti mesheet; if the enployee has tinme on the books, he or she is
approved for pay for the sick tinme. |If the enployee does not
have time on the books, he or she is charged with a sick day
wi th no pay.

12. An enployee who fails to call in, or calls in late, is
consi dered absent wi thout |eave if he or she does not physically
report for work that day or for the portion of the day m ssed
due to tardiness. If the enployee reports for work, he or she
is subject to discipline, but is paid for the hours worked. |If
the enployee calls in during the 15-m nute grace period and is
| ate, he or she is not subject to discipline, but is paid only
for the tinme worked.

13. Respondent had used 13 days of annual |eave, 16 days
of sick and personal |eave, and 27 days of unpaid |eave in the

2000 school year. This pronpted Respondent's supervisor to



indicate that his attendance needed i nprovenent in Respondent's
annual eval uati on.

14. As reflected in each of Respondent's annual
assessnments during his enploynment, Respondent's absenteei sm
created a hardship on his departnent and his attendance needed
i mpr ovenent.

15. Normally, an enployee is not required to provide proof
of illness. 1In instances where an enpl oyee has excessive sick
days, validation of illness is required. Concern with
Respondent' s excessive sick days pronpted his supervisor to
require, by letter dated October 1, 2001, nedical certification
of future illness that required m ssing work.

16. By Cctober 1, 2001, for the 2001 school year, which
began on July 1, 2001, Respondent had used six days of vacati on,
ei ght days of paid | eave, and four and a-half days of |eave
Wi t hout pay. This "abuse of sick |leave" resulted in a letter of
repri mand dated Cctober 1, 2001, which was clearly intended to
war n Respondent to inprove his attendance and required
validation of illness as referenced in the precedi ng paragraph.

17. Respondent was absent on Septenber 1, 2002. He did
not provide a nedical validation of the illness causing the
absence and, as a result, the absence was treated as an absence
Wi t hout | eave. On Septenber 18, 2002, Respondent received a

letter of reprimand and a one-day suspension w thout pay due to



his failure to provide nedical verification for this unpaid
| eave day. This invoked the first step of progressive
discipline as contained in the Collective Bargai ni ng Agreenent.
18. On March 20, 2005, Respondent called in during the
| ate evening and left a message on his supervisor's voicenai
stating that he would not be at work the follow ng day. The
message was vul gar and unacceptable. Respondent did not report
to work on March 21, 2005, and did not produce nedi cal
verification for his absence.
19. On March 28, 2005, his supervisor recommended that he
be suspended fromwork w thout pay for this absence w t hout
| eave, his second offense in the progressive discipline system
On April 7, 2005, Respondent received a letter fromthe
Superi ntendent notifying himthat he would be follow ng the
supervi sor's disciplinary reconmendati on for Respondent's
absence without |eave. The Superintendent's letter clearly
references Respondent's failure to give appropriate prior notice
of absences "in accordance with practices established at each
cost center," and warns that future failure to conply "with
procedures established at the Facilities Center to properly
report and receive approval for future absences” would result in
di scipline in accordance with the Collective Bargaining

Agr eenment .



21. On Septenber 7, 2006, Respondent voluntarily entered
South Sem nol e hospital, a psychiatric facility. He was
di scharged on or about Septenber 25, 2006. Respondent's
condition required that he again be hospitalized on Cctober 31,
2006, for four days. Respondent was di agnosed as suffering from
bi pol ar di sorder.

22. During his hospitalizations, Respondent was
adm ni stered various nedications to treat his condition.
Foll ow ng rel ease from his second hospitalizati on, Respondent's
prescriptions were changed due to adverse side effects he was
experi enci ng.

23. In addition to being diagnosed with bipol ar disorder,
Respondent al so voluntarily sought treatnent for substance abuse
at the Grove Counseling Center through the outpatient
drug/ subst ance abuse program

24. Respondent returned to work in Novenber 2006, but was
still suffering fromproblens related to his nedication. He was
| ate on Novenber 8, 2006, and absent on Novenber 9, 2006.
Respondent had a neeting with his supervisor on Novenber 10,
2006; it was the supervisor's intention to recomend Respondent
for termnation for the tardi ness of Novenber 8, 2006, and
absence of Novenber 9, 2006. On Novenber 10, 2006, Respondent
advi sed his supervisor that he had been di agnosed wi th bipol ar

di sorder in Septenber 2006 and that he was having problens with



his nedication. As a result of this conversation, instead of
bei ng recomended for term nation, Respondent was given tine off
to adjust his nedications, and it was agreed that Respondent
woul d return to work on January 2, 2007.
25. On January 9, 2007, approxinmately a week after
returning to work, Respondent called in at approximtely
7:10 a.m, his work day begins at 6:30 a.m, to advise that he
had overslept and would be late to work. Respondent arrived at
work at 7:28 a.m, 58 minutes after the start of his work day.
26. As a result of this tardiness, Respondent's supervisor
recomended suspension and term nation to the Superintendent for
a third offense of being absent w thout | eave.

CONCLUSI ONS OF LAW

27. The Division of Admnistrative Hearings has
jurisdiction of the parties and subject matter. § 120.57(1),
Fla. Stat. (2007).

28. The burden of proof is on Petitioner to establish by a
preponderance of the evidence the allegations for term nation
for just cause that are alleged in the Petition For Term nation

dated March 9, 2007. MNeill v. Pinellas County School Board,

678 So. 2d 476 (Fla. 1996).
29. Because the statute and rul es providing grounds for
term nati ng Respondent's contract are penal in nature, they mnust

be construed in favor of the enployee. See Rosario v. Burke,

10



605 So. 2d 523 (Fla. 2d DCA 1992); Lester v. Departnent of

Prof essional Regul ations, 348 So. 2d 923 (Fla. 1st DCA 1977).

30. \Where the enployee sought to be termnated is an
"educati onal support enployee,” Petitioner must act in
accordance with the provisions of Section 1012.40, Florida
Statutes (2006), which provides, in part, as follows:

(1) As used in this section:

(a) "Educational support enployee" neans
any person enpl oyed by a district school
systemwho is enployed as . . . a nenber of
t he mai ntenance departnment, . . . or any
ot her person who by virtue of his or her
position of enploynent is not required to be
certified by the Departnment of Education or
di strict school board pursuant to 81012. 39.

* * *

(b) "Enpl oyee" neans any person enpl oyed
as an educational support enpl oyee.

* * *

(2)(a) Each educational support enployee
shall be enpl oyed on probationary status for
a period to be determ ned through the
appropriate coll ective bargai ni ng agreenent
or by district school board rule in cases
where a col |l ective bargai ni ng agreenent does
not exi st.

(b) Upon successful conpletion of the
probationary period by the enployee, the
enpl oyee's status shall continue from year
to year unl ess the superintendent term nates
the enpl oyee for reasons stated in the
col l ective bargai ning agreenent, or in
di strict school board rule in cases where a
col | ective bargai ni ng agreenent does not

11



exi st, or reduces the nunber of enployees on
a district wde basis for financial reasons.

(c) In the event a superintendent seeks
term nation of an enployee, the district
school board may suspend the enpl oyee with
or without pay. The enployee shall receive
written notice and shall have the
opportunity to formally appeal the
term nation. The appeal s process shall be
determ ned by the appropriate collective
bar gai ni ng process or by district school
board rule in the event there is no
col l ective bargai ni ng agreenent.

31. Respondent, having conpleted his probationary period,
is a regular enployee and is subject to discipline pursuant to
Article VI1, Sections 5, 11, and 15 of the Coll ective Bargai ni ng
Agreenent dated July 1, 2006, through June 30, 2010.

32. The referenced Collective Bargaining Agreenent,
states, in pertinent part, as foll ows:

ARTI CLE VIl — EMPLOYMENT CONDI TlI ONS
DI SCI PLI NE AND TERM NATI ON

Secti on 5.

A.  Regul ar enpl oyees who have been hired
for a mnimm of three (3) continuous years
(without a break in service) shall not be
di sci pli ned (which shall include

repri mands), suspended or term nated except
for just cause.

C. An enployee may be suspended w t hout pay
or discharged for reasons including, but not
limted to, the foll ow ng providing just
cause i s present:

12



1. Violation of School Board Policy
2. Violation of work rules.

* * *

8. Excessi ve tardi ness

Section 11. Absence Wthout Leave

A.  Enpl oyees will be considered absent
without leave if they fail to notify their
princi pal, appropriate director or
supervisor that they will be absent from
duty and the reason for such absence.

B. Absence without | eave is a breach of

contract and may be grounds for imedi ate
di sm ssal

Section 15.

Enpl oyees shal | report absences and the
reason for such absences prior to the start
of their duty day in accordance with
practices established at each cost center.
An enpl oyee who has been determ ned to have
been AWOL shall be subject to the foll ow ng
progressive discipline procedures:

1st Ofense - Witten reprimand and one day
suspensi on w t hout pay.

2nd O fense - Five day suspension w thout
pay.

3rd O fense - Recommended for termnation.

Each day that an enpl oyee is AWDL shall be
consi dered a separate of fense. However, any
docunentation of offenses in this section
shall be maintained in the enpl oyee's
personnel file.
32. "Just cause" is sone substantial shortcom ng
detrinmental to the enployer's interests, which the |law and a

sound public opinion recogni ze as a good cause for di sm ssal

13



A discharge for just cause will be upheld if it nmeets two
criteria: (1) it is reasonable to discharge the enpl oyee
because of m sconduct; and (2) the enpl oyee had notice, express
or fairly inplied, that such conduct would be grounds for

di scharge. In Re Gievance of Towel, 655 A 2d 55 (M. 1995).

The criteria for determ ning just cause for
di sm ssal nust be based on nerit. The
standards nust be job-related and in sone
rational and | ogical manner touch upon
conpetency and ability. Al that just cause
requires is that the cause for dism ssal not
be religious or political, but concerned
solely wwth the inefficiency, delinquency,
or m sconduct of the enployee. Cvil
Service Comm ssion v. Poles, 573 A 2d 1169
(Pa. Commw. Ct. 1990).

33. The mai ntenance departnent has established a practice,
as contenplated in Article VI1, Section 15 of the Collective

Bar gai ni ng Agreenent, which gives an enployee a 15-m nute grace

period after the start of the work day to call in if he or she
is going to be late or absent. In the event an enpl oyee fails
tocall in prior to the start of the work day or within the 15-

m nute grace period, tardiness or absence is considered absence
wi t hout | eave. These practices are consistently applied to al
mai nt enance departnent enployees. As a general principle, the
construction of a statute or regulation by the adm nistrative
agency charged with its enforcenent and interpretation is
entitled to great weight and persuasive force, and the courts

will not depart fromthat interpretation unless it is clearly

14



erroneous. United States v. Seaboard Coast Line R R , 368 F.

Supp. 1079 (M D. Fla. 1973); Daniel v. Florida State Turnpike

Aut hority, 213 So. 2d 585 (Fla. 1968); Cohen v. School Board of

Dade County, 450 So. 2d. 1238 (Fla. 3rd DCA 1984).

34. Respondent's excessive absenteei sm has been adequately
docunented, as was the potential for his termnation from
enpl oynent. He was aware of the established notification
procedure utilized in the mai ntenance departnment in the event of
prospecti ve absence or tardiness. He was put on notice in each
of his annual assessnents that his absenteei smwas burdensone to
his departnent and that his performance in that regard needed
i mprovenent or was unsatisfactory. He was the subject of
progressive discipline, receiving a one-day and five-day
suspensi on. Under the ternms of the Coll ective Bargaining
Agreenent, a third offense would warrant termnation. He was
rem nded of the probability of term nation for a third absence
wi t hout | eave by the Coll ective Bargai ning Agreenment, his
supervi sor and the Superintendent of Schools. Wen he reveal ed
a nmedi cal condition and counseling for substance abuse, he was
given nore than a nonth off to adjust his nmedication and "get it
t oget her."

35. As previously stated, Petitioner has established that
it was the practice in the maintenance departnment to all ow

enpl oyees to call in prior to the start of the work day and up to

15



15 minutes after the start of the work day to avoid discipline
for an absence or tardiness; that failure to do so would result
in an absence without | eave. Respondent called in 58 m nutes
after the start of the work day and was, therefore, absent

w t hout | eave. He had been given notice that a third absence

wi thout | eave could lead to additional discipline as contenpl ated
by the Collective Bargaining Agreenent. If this was the sole
reason for termnation, it would be questionable, but after
Respondent's seven-year history of absenteeism Petitioner's
cautionary counsel, its consideration of Respondent's nedical
probl em and progressive discipline, termnation for this third
of fense is appropriate. Petitioner has net its burden of proof
by showi ng a preponderance of conpetent, substantial evidence to
support term nation for just cause as contenpl ated by the

Col | ective Bargaining Agreenent. Cf. Industries, Inc. v. Long

364 So. 2d 864 (Fla. 2d DCA 1978); Johnson v. School Board of

Dade County, 578 So. 2d 387 (Fla. 3d DCA 1991.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat a final order be entered finding
Respondent, Doug Porter, guilty of the allegations stated in the

Petition for Term nation and that his enpl oynent be termni nated.

16



DONE AND ENTERED this 31st day of August, 2007, in

Tal | ahassee, Leon County,

Fl ori da.

JEFF B. CLARK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings

this 31st

COPI ES FURNI SHED,

Jeani ne Bl onberg, Interim Comm ssioner

Depart ment of Education
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Deborah K. Kearney, GCeneral Counsel
Departnent of Education

Turlington Building, Suite 1244
325 West Gaines Street

Tal | ahassee, Florida 32399-0400

Dr. Bill Vogel, Superintendent
Sem nol e County School Board
400 East Lake Mary Boul evard
Sanford, Florida 32773-7127

Ned N. Julian, Jr., Esquire

Sem nol e County School Board
400 East Lake Mary Boul evard
Sanford, Florida 32773-7127

17

day of August, 2007.



Panel a Hubbel | Cazares, Esquire
Chanbl ee, Johnson & Haynes, P.A
510 Vonderburg Drive, Suite 200
Brandon, Florida 33511

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Reconmended Order should be filed with the agency that
will issue the Final Order in this case.
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